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BUILDING LEGISLATION AMENDMENT BILL 2000 
Second Reading 

Resumed from 24 May. 

MS MacTIERNAN (Armadale) [4. 16 pm]:  The member for Fremantle has afforded me an extraordinary 
opportunity to lead on this debate, because the Opposition has been waiting for this legislation for five years.  
Even with the Government’s poor track record on meeting its promises, that is long time to wait.  It is another 
example of the white-hot pace of reform we see emerging from the Ministry of Fair Trading.  It almost, dare I 
say, rivals the performance of the minister in the finance brokers area.  I have a list of some of the reports that 
the Government has produced in this area since coming into power in 1993.  In 1995, the Wally Cox review of 
the building disputes committees and the Builders Registration Board disputes process took place, but no change 
resulted from that.  In 1997 came the review of the Home Building Contracts Act 1991, and no change has 
resulted from that either.  In 1997 the McLeod report into the building disputes resolution process was released, 
and the minister took his time-honoured approach of responding to a committee by forming another committee, 
so then the building legislation change implementation panel was set up. After a total of four reports, we finally 
have the legislation before the House, in the dying days of this Government.  The white-hot pace of reform 
continues uninterrupted in the Ministry of Fair Trading.  To highlight how long these measure have taken, and 
how much difficulty this Government has had in taking action against the building sector, which we know to be 
a major supporter of the Liberal Party - 

Mr Shave:  Len Buckeridge.  

Ms MacTIERNAN:  The minister has mentioned Len Buckeridge as a case in point, and I am glad he is 
recognising the role of Mr Buckeridge:  He has obviously been quite influential in influencing the minister to 
move at such a slow space.  In the second reading speech on this Bill the minister said - 

The most significant measure will be providing the board with the power to prevent any person who has 
been involved in the management of a building entity that has been deregistered from being involved in 
the industry in any management capacity for a period not exceeding three years. 

This was a promise made in a press release by the then Minister for Fair Trading, Hon Peter Foss, in 
August 1995 - over five years ago.  He said in the media statement - 

The most significant legislative change proposed, in terms of consumer protection and maintenance of 
industry standards will be the increased powers of the Board to suspend and reprimand failed or 
fraudulent builders.   

Building companies which fail, and those associated with such companies will no longer be able to re-
enter the building industry under another guise.  

At the same time, the Board will be able to impose tough penalties including a minimum three-year 
suspension on those involved, either as directors or supervising builders, in the failure of a building 
business.   

I am sure that you, Madam Acting Speaker, were embarrassed by this delay of some five years in implementing 
a promise made in a government media statement that the Government said it recognised at the time as being 
important and necessary for consumer protection.  I hope the minister will be able to indicate why it has taken 
five years for this change, which the minister’s predecessor announced in August 1995, to come before 
Parliament.  It is a sad reflection on this Government.  The Government has not only been tardy, but also it has 
acted in an incredibly slow fashion in order to protect people in the building industry who are not worthy of 
protection.   

The media statement made by the Government in 1995 was basically dragged from it after I, as a member of the 
Legislative Council, exposed instance after instance of shonky builders who bankrupted one company, left home 
buyers high and dry with incomplete homes and registered a new building company under another company 
name.  Designer Log Homes was one of the entities involved and another was the Di Costa group, which was 
associated with a Mr Di Costa.  A series of companies was engaged in serial bankruptcy.  They left in their wake 
many hundreds of home buyers who lost huge amounts of money because they had to renegotiate their building 
contracts with other companies to have their homes built.  Also, many of the people whose homes had been 
completed were unable to claim the benefit of their statutory warranties against the defunct builder.  What was 
truly appalling was the preparedness of the Builders Registration Board to simply allow these companies to re-
register.  Frankly, I believed legislative change was not needed, because provisions within the Act put the onus 
on the Builders Registration Board to examine the capacity of these companies, both financially and technically, 
to ascertain whether a new company should have been registered.  The board seemed to be completely 
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indifferent to its rights and responsibilities.  Until the Opposition was able to cause some considerable 
embarrassment to the Government and the board, this process continued unabated.   

During that period, the Opposition was also able to highlight the need for home buyers indemnity insurance.  A 
survey was conducted and a comprehensive report was issued into the need for home buyers compulsory housing 
indemnity insurance.  Once again, in the wake of the Opposition’s policy, the Government finally introduced a 
building indemnity insurance as a result of which some of the problems have been dealt with.  Some remedy at 
least is now available to home buyers who have entered into contracts with defunct companies since the 
legislation was introduced.  The Government cannot be proud of its performance in protecting home buyers.  It 
waited until the last minute to implement this legislation.  Anything the Government has implemented has been 
done under pressure from the Opposition.   

The Opposition supports the majority of the provisions in this legislation, but it does not support two key 
provisions.  Today I urge the minister to listen to the Opposition’s objections and decide whether he is prepared 
to modify the legislation so that it may promptly pass through the upper House without the need to come back to 
this place - unless provisions have been inserted in order to effect another delay.   

The amendments will introduce measures to streamline the dispute resolution procedures and reduce waiting 
times for the resolution of building disputes referred to the Building Disputes Committee; that is important.  
Some improvement has occurred over the past few years, again, in 1995-96, because of a great deal of pressure 
from the Opposition and by its exposure of the absolutely frightful and unacceptable delays that occurred when 
matters went before the Builders Registration Board and the Building Disputes Committee.  The Government 
appointed some additional personnel to the Building Disputes Committee giving it a total of eight part-time 
chairmen and as a result there has been some improvement and reduction in the waiting times.   

The second amendment seeks to assist the Builders Registration Board in the administration of the Builders’ 
Registration Act and the Home Building Contracts Act, and strengthens the power to deal with failures.  We 
have dealt with that issue.  The Opposition obviously supports that provision, although it is five years later than 
promised.  It is also envisaged that this legislation will provide additional revenue sources to assist the financial 
position of the Builders Registration Board.  Traditionally, the Builders Registration Board has been funded out 
of the builders registration payments that are made when builders are registered.  The Opposition is concerned 
that there is a number of registration categories.  Earlier, by way of interjection, the Minister for Fair Trading 
named one of the largest builders in this State.  His companies build approximately 40 per cent of the homes in 
this State - indeed they probably build a higher proportion of the project homes, which is where the bulk of these 
disputes emanate - yet the registration fee paid by his companies is not a great deal more than the fee paid by a 
builder who builds only five homes a year.  The registration fee paid by a builder who builds a thousand homes a 
year varies by a relatively small quantum from that paid by a builder who builds five homes a year.  

If we consider the statistics - I was hoping to have them sent up from my office, but they have not arrived - and 
the relative representation of companies in the disputes before the Building Disputes Committee, it seems that 
some well-known project home builders are among the most frequently complained about.  I am currently 
assisting one of my constituents in an action in the Building Disputes Committee against J-Corp Pty Ltd and I 
previously assisted a constituent in an action against Plunkett Homes.  Large companies are well represented in 
those statistics.  However, in my view, they are not necessarily paying their way.  The Government’s solution is 
to introduce two new fees.  One is a $30 building licence registration fee - which local governments are not 
necessarily happy about collecting - which will go some way towards ensuring that there is some proportionality 
between the amount contributed and the number of homes that are built, and thereby the number of possible 
complaints.  The Opposition also notes that the other device that the Government proposes to implement to fund 
the ongoing operations of the Building Disputes Committee is a $100 levy on each home buyer who registers a 
complaint.  The Labor Party will not support this measure.  It urges the minister to listen closely and to consider 
amending the legislation, to ensure its safe passage through the Legislative Council.   

When the full extent of the problems within the industry emerged, thanks to the Opposition, in 1994-95, Hon 
Peter Foss decided to increase the number of part-time deputy chairmen.  This obviously created a funding crisis 
for the Builders Registration Board of WA.  The board’s funding has, from time to time, required topping up 
from consolidated revenue.  The Government clearly does not want that to continue.  The report on which the 
Government claims it has based these recommendations, in particular the McLeod report from the review group 
chaired by Harvey McLeod, recommended a fee of only $25.  Originally, in 1995, Hon Peter Foss talked about a 
fee of $200.  At that time, the Opposition achieved a strong community reaction against that proposal.  The 
Government obviously went back to this body to consider the situation.  It recommended $25, but somehow the 
Government has come up with a figure of $100.  In the Opposition’s view, it is a big ask for many of the 
struggling home buyers that it meets to come up with $100, when their weekly take-home pay may be only 
$350-$400.  These people are at the low end of the project home market and are struggling with the costs of 
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moving into a new home and with meeting their mortgage payments.  The Opposition will not support the $100 
fee.  If the minister is prepared to consider a lower amount, the Opposition may be prepared to come on board.  
The Opposition does not have an in-principle objection to a fee to remove frivolous complaints.  However, there 
is no evidence to suggest that frivolous complaints are a problem in this industry.  The very mechanism of 
requiring a complaint in writing tends to eliminate that type of complaint.  The Opposition would like the 
Government to explain why it has not been prepared to look at the recommendation by the McLeod review 
committee and why it has increased the fee fourfold.  It seems unjustified.  If the Government wants the 
Opposition’s support, it must do something about that.   

I also note that the Government claims, in its figures - although I have my doubts about these figures - that the 
number of complaints has decreased from their peak in 1994.  According to the second reading speech, the 
number of complaints peaked at 859 in 1994 and it has gone down to 670.  I do not know how authentic those 
figures are.  I presume that there is some basis for them.  It seems that the delays are not as great as they once 
were.  I wonder to what extent the vast reduction in the use of the product Thermalite has led to this 
improvement in the number of complaints.  There is no doubt that that product was poorly prepared, poorly 
manufactured and poorly applied throughout the metropolitan area.  It has led to a great number of personal 
tragedies for home buyers, many of whom in my area were stuck with homes that have chronic cracking.  In time 
more problems may emerge, as some of the patchwork jobs that have been done on these properties can no 
longer disguise the deep structural problems that might exist.  I note the tendency to use gyprock to plaster over 
walls to hide the cracks.  However, it does not solve the fundamental problem, which is not purely an aesthetic 
problem.  In many instances, the nature of the cracking indicates a structural problem.  I suspect that we will 
continue to see that for some time.  Over the next 10 years there might be an explosion in the number of those 
sorts of problems.   

When I have conducted matters on behalf of my constituents before the Building Disputes Committee, I have 
been impressed with the standard of the committee members, their attention to detail, their preparedness to listen 
to argument and generally with the way that they conduct themselves.  However, we must be aware of the great 
disadvantage of the ordinary project home buyer when dealing with large building companies.  Home buyers go 
to the committee without any knowledge of basic legal procedure.  They are intimidated by the process and, in 
many instances, by a raft of engineering and surveying advice that might be sought by the building companies.  I 
also note that one engineer - I will name this person because he is legendary within the industry and I have grave 
concerns about the impartiality of the evidence he provides before the board - by the name of Gervase Purich 
from Structerre Consulting Engineers, is nominated as the engineer of choice by virtually all of the building 
companies because he invariably finds that there is no problem with the home.  That is extraordinary evidence 
given the evidence that may be elicited by the other side, and indeed in the cases that I have dealt with, by the 
engineers engaged by the Building Disputes Committee.  

This is branching out a little, but it is about time that we had the equivalent of an engineer’s practice board for 
the engineering sector.  At the moment the only body that is able to apply any professional standards is the 
Institution of Engineers Aust.  The Institution of Engineers is a voluntary organisation and it has been reluctant 
to take action against a member.  It would be as inappropriate as it would be for the Law Society to be the only 
body that was empowered to take action and remove the status of lawyers.  We do not allow that to happen in the 
legal profession, we do not allow it to happen in the medical profession, but we are allowing it to happen to the 
engineering profession.  All sorts of status and standings are acquired by engineers by virtue of their eligibility 
for membership of the Institution of Engineers.  As I say, there is no practical way of making a complaint about 
the conduct of an engineer and having that engineer struck off in the same way that might happen to a lawyer or 
a doctor.   

I will provide an example from one of my cases - and this did not involve the gentleman I named - in relation to 
an engineer from one of the leading and very reputable engineering companies in Western Australia.  During 
cross-examination, the engineer acknowledged that he provided to the builder a blank set of signed building 
footings forms and allowed the building company to fill in the site details.  That meant that local authorities, 
which relied on an independent engineering certificate to be sure that the footings design was suitable for that 
location, were being fooled because the builder was not looking at the individual sites.  At the beginning of each 
year, no doubt for a large amount of money, the engineer was simply handing over a signed standard footings 
design, certifying that it had been developed as appropriate for that site when in fact it had not.  That was a gross 
breach of ethics and professional standards, yet effectively that engineer could not be brought before any body.  
Until we take some action to ensure that engineers are subject to professional scrutiny, engineers will continue to 
behave this way.   

Unfortunately, many people who suffer as a result of the actions of these engineers do not have the knowledge or 
the financial resources to take action for negligence against them.  I have no doubt that the same engineers are 
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far more careful when dealing with the certification of homes for people in the professional category, because 
they know that if they behave in that way and the home is subsequently found to be defective those people will 
be in a position to take legal action against them.  I am concerned that this legislation, or indeed any legislation, 
has not come to terms with the fundamental problem of implementing some system to observe the standards of 
engineers who are recognised throughout the building industry as having a certain status.  As I say, virtually 
every local authority now requires independent certification of footings designs by an engineer, yet in many 
instances that certification is absolutely worthless and meaningless.  Real problems will emerge in an area such 
as mine where there are high levels of reactivity in the soil, in which standard footings suitable for coastal plains 
have been used. 

In my dealings with the Building Disputes Tribunal I believe we have been given a fair hearing.  However, many 
people have reported that it has been their experience with the Builders Registration Board of Western Australia 
and the Building Disputes Committee that has led them to believe that these committees are on the side of the 
builder. On a number of occasions in the other place I outlined the sort of things that go on when a building 
inspector from the Builders Registration Board presents at the home of a person who has made a complaint.  The 
supervisor or some other employee from the building company rocks up and they engage in a lot of personal 
chit-chat - “Are you going to come around to a barbecue on Saturday?  I’m having so-and-so around.  How is 
Freddy and how is Narelle?”  That type of closeness and intimacy leads to a considerable degree of nervousness 
on the part of the home buyer who is relying on this building inspector, sent around by the Builders Registration 
Board, to be impartial and to look at this problem in a neutral fashion.  Their confidence in the inspector’s 
capacity to do this is shaken when there are obviously very close personal relationships between the inspectors 
and the supervisors from the building companies.  Obviously this will happen - people are coming out of the 
same industry and they may have worked in that industry for 20 or 30 years - but at the very least there has to be 
some professionalism on the part of the inspectors and some awareness about how this impacts on the people 
whose homes they are inspecting.  A meeting could be in progress and one of them could say, “But what will 
happen at this barbecue you have just arranged to go to on Saturday night?”  I hope that as a result of my raising 
this issue over the years, the Builders Registration Board of Western Australia has tried to instil in its inspectors 
the need to not only observe strict impartiality and neutrality but also to be seen to be strictly impartial and 
neutral and not display any personal relationships in front of the home buyer.  If there is a conflict of any sort, 
there perhaps needs to be some sort of declaration and another inspector chosen.  There have been many 
complaints to the Building Disputes Committee that people have not been properly listened to and that they are 
dealt with in a harsh fashion.  A lot of those difficulties may emerge because people have difficulty expressing 
their case and putting their arguments in a clear and concise fashion, and I guess that difficulty will continue.  
They have the right currently to be represented by someone, although if that person is not a lawyer they do not 
have the right to charge fees.  

We support the provisions that allow for assistance with mediation; authorised officers of the Builders 
Registration Board of WA to exercise certain functions of a tribunal; and a chairperson or deputy chairperson of 
the Building Disputes Tribunal to sit alone to deal with preliminary matters and the resolution of simple disputes.  
Those provisions are fine within the framework of the legislation and the Opposition will support them.  
However, it observes that the Government has failed to embrace a recommendation of one of the earlier 
committees - I think it was the Cox review in 1995 - that the Building Disputes Tribunal should be separated 
from the Builders Registration Board and placed within the orbit of the Ministry of Justice.  There is merit in 
that, particularly in the light of the apprehension of buyers that the board is funded by the builders; that builders 
are primarily represented on the board; and, that the board has a strong pro-building industry culture and ethos, 
which is not entirely inappropriate.  However, the board is defensive of the industry and, under those 
circumstances, a strong argument exists for taking the disputes tribunal away from the administration of the 
board and placing it within the Ministry of Justice.  The Government has declined to do that, arguing that it is 
more appropriate for the board to have access to the records of the tribunal, and that the unity of the two systems 
enables a cosy transferral of information.  However, I am not sure that an independent tribunal could not achieve 
the proper delivery of information and reports.  The Opposition will support this Bill as it is an improvement, but 
it will consider implementing a review to be undertaken after the new system has been in operation for two years 
to ensure that it is working, that the disputes tribunal has a sufficient degree of independence and that the 
community perceives the tribunal to have a sufficient degree of independence. 

The issue of legal advice is the second area in which the Opposition does not agree with the direction taken by 
the Government.  The proposed changes have not been accounted for, either in the second reading speech or 
through the McLeod report, which recommended them.  The Government says the restrictions on the right of 
legal advice will be removed.  This is intriguing, especially when one considers that the Government has taken a 
completely different direction in other areas.  This Government has removed injured workers’ rights to legal 
advice.  Injured workers are no longer entitled to legal representation when their cases are heard.  The 
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Government has also decided that parties to town planning appeals should have no entitlement to legal advice.  
However, in the area of building disputes, it is going in the opposite direction and will introduce a right at large 
to legal representation.  At the moment, parties to a dispute have some right to legal representation under certain 
circumstances.  This is designed to ensure some degree of fairness.   

First, legal representation is permitted if all parties agree.  That means that if someone cannot afford legal advice, 
he will not have to argue his case to the tribunal against a lawyer.  That is very important.  What would happen if 
a working home buyer from Westfield, who had never been in a court, were required to examine and cross-
examine a raft of witnesses against a fully trained and qualified lawyer with the ability to bring every objection 
in the book and to create a great deal of difficulty for that person through examination.  It would not be fair.  
Second, the right of legal representation exists if the amount in dispute exceeds $10 000.  Therefore, if the value 
of a claim were likely to exceed $10 000, the builder would have an automatic right to representation, even if my 
constituent in Westfield could not afford and did not want a lawyer.  Third, the Building Disputes Tribunal has 
the discretion to decide that any party without representation will not be unfairly disadvantaged.  For example, if 
my constituent had to argue his case against somebody from J-Corp who was involved in these proceedings on a 
regular basis, the tribunal could resolve that it is proper for one side - my constituent - to be entitled to 
representation, even if the other side did not want it.  The tribunal is also able to take into account any language 
difficulties a homebuyer might have.  Further, there is a general right to legal representation if one of the parties 
to the dispute is legally qualified, or if one of the parties is a body corporate.  It is a complex situation.  It is not a 
blanket prohibition but a modest restriction on the right to legal representation;  yet, for reasons completely 
unaccounted for, the Government wants to do away with that restriction.  I caution it against such a move.  It is a 
retrograde step and will further enhance the degree of alienation many homebuyers feel when attempting to 
present their case to the Builders Registration Board and the Building Disputes Tribunal.  It is a silly move for 
the Government to make and is completely at odds with its direction in planning appeals legislation and workers 
compensation legislation.  In those cases, it has applied not modest restrictions but absolute prohibition on the 
right to legal representation.   

In his second reading speech the Minister for Fair Trading said - 

To encourage a cooperative approach to dispute resolution, the Building Disputes Tribunal will also be 
given extended power to order any party to a dispute to pay an amount of money into an interest-
bearing account until the matter is determined.  The withholding of payments due under a building 
contract on the basis of alleged defective workmanship is frequently seen as a barrier to the resolution 
of disputes. 

We must be cautious about that.  This provision has been included to benefit builders because many builders 
argue that payments are withheld improperly.  I have not seen that to be the case.  The implication of this will be 
that a home buyer who could not move into his home due to some defects he discovered, could be required to 
pay the money and bear the interest on it while being unable to move into the home.  I am concerned that in 
some circumstances this may place an unreasonable burden on home buyers whose property is allegedly 
defective.  I hope the Government will put a caveat on that to the effect that it does not apply to situations in 
which a home buyer has not sought to move into the premises due to alleged defects.  Most of the situations I 
have seen that prompted the withholding of payments have arisen before the purchaser has moved in.  
Effectively, the home buyer incurs the costs of maintaining his current property as well as paying interest on the 
finance for his new home.  

I am not sure how much merit there is in the argument that the withholding of payments is a barrier to the 
resolution of disputes or whether it is a straw to which some builders are clutching to justify their situation and to 
diminish the merit of the claim by the home buyer.  That is not to say that some home buyers do not make 
unreasonable demands and expect an unattainable level of perfection.  However, the overwhelming majority of 
complaints, of which I have seen hundreds, have been genuine, substantial and deserving of action rather than a 
penalty.  

A thread through the second reading speech suggests that, to a very large extent, this legislation has been written 
from the builders' perspective rather than that of homebuyers.  Having said that, the Opposition supports the 
majority of the provisions.  They will go some way, albeit belatedly, to dealing with these issues.  I look forward 
to being part of a Labor Government which, in the next couple of months, will put these provisions into effect. 

MR McGINTY (Fremantle) [5.04 pm]:  The member for Armadale has comprehensively outlined the 
Opposition's position on this legislation.  The Bill amends the Builders’ Registration Act 1913 and the Home 
Building Contracts Act 1991 to improve the ability of the Builders Registration Board to maintain a high 
standard of building in Western Australia, and to improve the Building Disputes Committee.  
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The Bill will make three major amendments.  First, it will assist the Builders Registration Board in the 
administration of both the Builders’ Registration Act and the Home Building Contracts Act, including 
strengthening its powers to deal with the failure, fraud or misconduct of a builder.  

Secondly, it will introduce measures to streamline the dispute resolution procedures and to reduce waiting 
periods for the resolution of building disputes referred to the Building Disputes Committee which, under this 
legislation, will be renamed the Building Disputes Tribunal.  Thirdly, the Bill will provide additional revenue 
sources to the Builders Registration Board to alleviate funding problems and to enable the board to carry out its 
statutory functions more efficiently and effectively. 

The most significant measure of this Bill will be to provide the board with the power to prevent any person who 
has been involved in the management of a deregistered building entity from being involved in the industry in any 
management capacity for up to three years.  However, this will be exercised only when the board is satisfied that 
a person was involved in the circumstances giving rise to the deregistration of the entity.  This will prevent the 
person becoming involved or setting up another building entity.  This is an important provision.  Nothing 
infuriates home builders more than to have been on the receiving end of a dud product and suffered at the hands 
of a bankrupt builder only to see the builder emerge phoenix like from the ashes of the former company and 
begin to carry on with the business under a new name.  In some cases that builder inflicts the same damage on 
more innocent members of the public, many of whom have made the biggest investment of their lives.   

In addition, the board's powers will be extended to suspend or cancel the registration of a person who was 
required to manage or supervise building works carried out by a partnership, company or body corporate.  In any 
case, where the registration of the entity has been suspended or cancelled, the board can take this action only in 
limited circumstances.  

The Bill will also allow the board flexibility to impose a fine instead of, or in addition to, cancelling or 
suspending the registration of a builder or the person who was required to supervise the building work.  The 
current power of the board to only cancel or suspend a builder’s licence is not always in the best interests of 
consumers or creditors, particularly if the builder has more than one project in progress.  

The grounds for taking disciplinary action against a builder will be extended to situations in which the builder is 
found to have engaged in unconscionable, harsh, oppressive, misleading or deceptive conduct, or failed to 
comply with an order of the tribunal. 

The Home Building Contracts Act regulates contracts between home owners and builders and provides for 
contractual disputes to be referred to the Building Disputes Tribunal.  The tribunal is funded by the Builders 
Registration Board and provides a relatively inexpensive forum for the resolution of workmanship disputes 
under the Builders’ Registration Act and contractual disputes under the Home Building Contracts Act.  

The jurisdiction of the renamed tribunal will be extended so that it can deal with situations in which either the 
home owner or the builder has engaged in misleading or deceptive conduct in the formation or execution of a 
building contract, or in negotiations to vary the contract after execution. 

An area of concern, already referred to by the member for Armadale, is clause 55 of the Bill.  This seeks to 
repeal section 25 of the Home Building Contracts Act, which imposes restrictions on the right of a party to a 
contractual dispute before the current committee to be represented by a legal practitioner.  Under section 25 of 
the Home Building Contracts Act, a person can be represented by a lawyer only in limited circumstances, 
including when the amount in dispute is greater than $10 000; each party agrees to be represented by a lawyer; a 
party suffers from disability and the committee believes it is appropriate that he or she be represented by a 
lawyer; a party to a dispute is a lawyer; and one party is a body corporate and the other party wishes to be 
represented by a lawyer.  If lawyers were given unrestricted access to the tribunal, an uneven contest could 
eventuate as many home owners will not be able to afford legal representation.  Section 25 of the Home Building 
Contracts Act represents a fair balance between the objective of providing both builders and home owners with a 
relatively inexpensive and quick means of dispute resolution, and the legitimate need for legal representation. 

The Bill also seeks to provide for a more effective and timely dispute resolution process by minimising the 
number of matters referred to a hearing before the full Building Disputes Tribunal.  These include the provision 
of a mediation system, provision for certain functions of the tribunal to be exercised by authorised officers of the 
board, and allowing the chairperson or a deputy chairperson of the tribunal to deal alone with preliminary 
matters and the resolution of simple disputes. 

The Bill is to be considered in light of current problems with the building industry, and the Government's 
Gunning inquiry examining both the Builders Registration Board and the Building Disputes Committee.  I do not 
know whether the Gunning inquiry has commenced work on its terms of reference relating to the building 
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industry.  I have not seen any publicity concerning Mr Gunning beyond his work on finance broking and real 
estate.  I am sure he will deal with the building industry aspects to meet his now extended reporting date. 

This last change in the Bill gives more discretionary power to key tribunal members, which could have an 
adverse effect on the resolution process and result in an unfair hearing.  Why the Government has decided to 
press ahead with the restructuring of these boards within the Ministry of Fair Trading when Mr Gunning was 
supposed to be appointed to review those bodies escapes me.   

Some other measures in the Bill relate to changes recommended in other reports.  I refer particularly to changing 
the powers of the building bodies so they can operate more effectively.  These should not wait until the findings 
of Mr Gunning are released and the new Parliament is formed next year.  Therefore, the Labor Party supports a 
number of measures contained in the legislation.  However, the Government has not yet satisfactorily explained 
why it asked Mr Gunning to inquire into these issues when the legislation before the House may pre-empt his 
findings. 

The Building Disputes Tribunal will also have discretionary power to order a home contractor who carried out 
home building work, and was found to be at fault at a hearing, to pay part of or the entire cost associated with the 
hearing.  Currently, no provision is made for building contractors to make appropriate contributions.  
Incidentally, “building contractors” under the legislation include swimming pool installers, fencing contractors 
and patio builders, as well as those we ordinarily understand to be building contractors. 

The board will also have the power to issue infringement notices for minor offences against the Builders’ 
Registration Act and the Home Building Contracts Act, rather than home owners and builders being required to 
proceed to the court system as is the case currently. 

With many matters to which I have referred - namely, the strengthening of powers and the dispute resolution 
procedures - many measures in the legislation are significantly overdue.  These have been the subject of reports 
for some time, as the member for Armadale indicated.  The Labor Party does not wish to further delay the 
passage of the legislation through Parliament. 

However, revenue matters are areas of particular concern.  The Builders’ Registration Act in Western Australia 
regulates the activity of builders and establishes the Builders Registration Board, which regulates the conduct of 
builders.  The board is funded by registration fees paid by builders, and these fees currently meet the cost of all 
services provided by the board.  Under the Bill, home owners, including owner-builders, and building trade 
contractors who can use some or all of the services of the board will be required to contribute to the cost of 
providing those services.  The main source of additional revenue is a proposed $30 building licence levy to be 
paid by all persons issued with a building licence by a local government authority.  The levy will be collected by 
local government authorities at the time of licence issue, and will be used to assist the board to underwrite the 
cost of the dispute resolution system. 

The Bill will also introduce a $100 fee for the lodgment of complaints with the tribunal.  The justification for the 
$100 fee is that it is designed to discourage minor offences and hoped to increase the efficiency of the tribunal.  
However, it is apparent that $100 could discourage some home owners from lodging a complaint if it is beyond 
their financial means to do so.  A smaller fee should be considered, and provision should enable it to be waived 
in cases of financially disadvantage, as is the case with the Small Claims Tribunal. 

The Building Disputes Tribunal will be given extended power to order any party to a dispute to pay an amount 
into an interest-bearing account until the matter is determined.  This is to encourage the resolution of the dispute, 
rather than act as a barrier.  The additional revenue outlined in the Bill will enable the board to implement 
improvements to the dispute resolution system resulting from the proposed amendments. 

I turn now to the Opposition's position on the legislation.  The vast bulk of the legislation will enjoy the support 
of everyone in Parliament.  However, two matters in particular will not be supported by the Labor Party, and will 
be voted against in consideration in detail.  I assume that the opposition will carry into the upper House; 
therefore, I urge the minister to reconsider the legislation on these two matters.   

First, the fees imposed by the legislation represent a further impost.  Their impact on young couples, particularly 
first home buyers, should be given greater consideration.  The fees proposed in this legislation are clearly 
excessive when measured against the reports that gave rise to the amendments in the legislation.  The reports did 
not recommend fees of the magnitude the minister has inserted into the legislation.  Young couples buying their 
first home do not need an additional impost, which could make the difference between acquiring the first home 
or not.  Home buyers certainly will not need this additional impost on top of rising interest rates.  The prediction 
is that a further increase in interest rates will occur within the next few months, particularly in light of the falling 
value of the Australian dollar.   
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Speaking of the Australian dollar, that will obviously flow through into higher import prices and, therefore, 
higher costs of living.  Again, that will have an enormous impact on young first home buyers.  We have a rising 
consumer price index and rising interest rates.  Many first home buyers live in the suburbs in the outer 
metropolitan areas where fuel prices are particularly important to them.  Those fuel prices, which in recent times 
have gone through the roof in this State, are imposing on the budgets of young families an impossible burden in 
many cases.  It is certainly a burden that we should not be further contributing to by seeking to impose costs 
associated with people getting into their first home.  In addition to that, a great number of first home buyers, who 
sought to have their homes built before the goods and services tax came into effect and who, because of the 
demand of the building industry, saw a blow-out in the time frame for the construction of their homes, are now 
being hit with the goods and services tax as an additional impost on the construction of their homes even though 
they were assured beforehand that that would not be the case.  In those circumstances, there is also the additional 
impact of the goods and services tax, which many people are finding very hard to meet.   

On top of all of those matters of rising interest rates, rising fuel prices, the goods and services tax and rising 
inflation, the Government wants to impose additional costs on home builders or home renovators.  That is 
excessive, because it exceeds what was recommended to the Government by the committees that it set up to 
review these matters.  The Government should review the costs that it is seeking to impose - now is not the time 
to slug first home buyers with these costs - or perhaps provide an escape mechanism so first home buyers are 
exempt from the full impact of these charges.  Something needs to be done on the revenue side of this legislation 
to offer assistance to people.   

The second issue is about legal representation.  As I have already said, we believe that this legislation gets it 
wrong by providing a more widespread right to legal representation, which, if one looks at the average young 
couple buying their first home who might get caught up with lawyers employed against them in a dispute of a 
fairly minor nature, can be of no benefit to the home buyer, but possibly of some benefit to the building 
companies and the legal profession.  We think the existing provision has roughly got it right.  I do not mind some 
tinkering with that around the edges, but to move down the path as is suggested by this legislation is folly.   

Subject to those two reservations - the costs and the legal representation - the Opposition is happy to support this 
legislation.  However, we call on the minister to have another think about the impact of these matters, 
particularly on young first home buyers to whom this Parliament is under a duty to give special care and 
protection.  I do not think this legislation does that in any sense.  

MR KOBELKE (Nollamara) [5.23 pm]:  We all acknowledge the importance of the purchase of a home for 
Western Australian men and women.  It goes without saying that it is the largest investment that most of us will 
make.  Therefore, it is very important that legislation is in place to handle disputes when they arise and, 
hopefully, to have a level of assurance in the registration of builders so the number of complaints is minimised.  I 
welcome the fact that the Government is bringing forward the Building Legislation Amendment Bill to improve 
matters in this area.   

It certainly is a long time between drinks for this Government to do something that helps consumers.  Although 
we can be critical of the fact that this does not go far enough and that the Government has dragged its feet, we 
welcome the fact that this legislation has an added level of protection for consumers.  Most people make the 
major decision to purchase a home only one, two or three times in their lives.  Most people are not experienced 
in the contractual nature of the commitment to which they are signing up.  People do not generally seek advice 
from lawyers or other professionals when they enter into a contract to build a home.  They assume that the 
standard form of contract is one that has all sorts of guarantees and does not leave them open to being duped.  
However, entering into a contract to build a home is a very complex arrangement.  We must ensure that we have 
the highest possible standards of protection.  

This is a major industry in Western Australia.  We are now starting to see some employment problems due to the 
downturn in the residential construction industry.  It is an extremely important industry for employment and for 
economic activity in this State.  We also do not want the regulatory mechanisms to be an impediment to the 
growth and development of the residential building industry.  We need to find a balance; however, on the whole, 
there is a need to provide greater protection for the consumer.  This is certainly a step in that direction.  As I have 
said, we can take issue with some of the provisions and the time it has taken.   

If contractors and builders in Western Australia do not come up to standard, it is often very difficult to rectify 
such matters.  There are underlying issues, which I will not go into now, about training, apprenticeships and the 
board’s administration of builders who establish a track record of not coming up to standard.  These amendments 
give the board greater flexibility in dealing with practitioners who show that they are not coming up to the 
standards expected.  The alternative to fixing the problems afterwards is very complex and drawn out.  In one 
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recent instance in my electorate, it appeared - it was not fully confirmed - that the builder had not correctly put 
down the mesh required for white ant protection.  White ants were then able to get into the property.  The owner 
of one house I saw was a lady with a disability.  She had some mobility problems and needed a specially built 
house.  I could see the white ants coming through the wall and the roof of the house that had been there for only 
three years.  In one section, one of the exterior brick walls had been removed to try to treat the white ant 
infestation.  It could get to the situation in which the whole roof would need replacing, because it appeared that 
the ants had got into the roofing timbers.  It becomes a very expensive and complex matter of determining the 
liability of the various parties involved and then seeking to rectify the problem.  Clearly, we wish to minimise 
the number of problems of that nature.  The mechanisms are available and we are seeking to improve those 
mechanisms to make them more effective and to provide a means of ensuring that we have the highest possible 
standards in our residential building industry.   

The minister indicated in his second reading speech that he was basing the amendments on reports of the 
statutory review of the Home Building Contracts Act tabled in Parliament in March 1997 and an independent 
review of the dispute resolution process that was completed in December 1997.  It seems that we have been 
waiting a while if those reports were completed in 1997.  Those reports were only responding to the promptings 
from members of the public and the Opposition, which went back to 1994-95.  The member for Armadale, as the 
opposition spokesperson for Fair Trading, was drawing the Court Government’s attention to the shortcomings in 
the legislation in 1994 and 1995.  Some five years later we are getting around to fixing some of the issues that 
should have been addressed in 1995-96.  In fact, the then Minister for Fair Trading, Hon Peter Foss, made a 
promise in August 1995 to have this type of legislation brought forward.  

Well over five years after that promise some of the things required are being brought forward.  That is totally 
unacceptable and shows that the Government does not have a keen interest in protecting consumers.  In passing, 
I ask the minister when legislation on weights and measures is to be brought forward.  The Joint Standing 
Committee on Delegated Legislation made a recommendation in 1997 that major problems should be addressed 
by updating the legislation.   

The ACTING SPEAKER (Mr Baker): I remind the member for Nollamara that this is the second reading debate 
on a Bill on the Notice Paper, and he should confine his remarks to the Bill.  This issue was raised in another 
debate last week in this House.  

Mr KOBELKE:  I was pointing out to the minister that his own speech reveals an inordinate delay in bringing 
this legislation forward.  It is appropriate to ask a simple question.  Can the minister say if any legislation on 
weights and measures is being developed?  

Mr Shave:  I can get some advice and report back to you in a few days.  

Mr KOBELKE:  I do not want to be standing here next year or the year after, saying that a Labor Government 
has finally introduced the legislation that the previous coalition Government failed to introduce for quite a few 
years.  I hope the minister will respond, either now or later, when he sums up the second reading debate, with 
some specific estimates of the cost involved.  One of the objects of these amendments is to improve the funding 
basis for these bodies to ensure that the tribunal is able to operate effectively and efficiently.  The minister 
referred to this in his speech.  He outlined the range of areas in which additional charges are to be raised to meet 
these costs, and I ask the minister to provide some estimates of the component charges and the total extra 
revenue.  There is to be a complaint lodgment fee of $100, and the minister has indicated that currently 670 
complaints are made each year. The lodgment fee is intended to deter frivolous complaints, which can take up 
the time of the tribunal and the Builders Registration Board with matters that could be dealt with in a manner 
less formal than a complaint.  With 670 complaints each year, costing $100 each, $67 000 will be raised each 
year. The minister could provide an estimate of the percentage of those 670 complaints that might be considered 
frivolous, and which might be deterred by the fee.  

Mr Shave:  The advice I have from the chairman of the Builders Registration Board is that there were quite a 
number of frivolous complaints.  He did not give a specific number, but he was of the view that the number was 
quite large.  

Mr KOBELKE:  Are we talking a half, quarter, or 10 per cent of the total number? 

Mr Shave:  He did not give a percentage.  During the dinner break I will find out if we have been given that 
specific advice.  

Mr KOBELKE:  I realise these will be rough estimates but, based upon them we could also get a rough estimate 
of the additional revenue.  
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Mr Shave:  When we reach the consideration in detail stage, or after 7.00 pm, when I have looked at the figures, 
I can give you the sums.  Essentially, the income is not what the board wanted.  It would have liked more.  I had 
an evaluation to make about the areas in which the extra revenue might be raised, tried to balance all the issues 
involved, and came up with those figures, based on the estimates I was given.  

Mr KOBELKE:  Does the minister have a figure for the total amount expected to be raised by these changes? 

Mr Shave:  I will provide those figures at the consideration in detail stage.  Between this House and the other 
place, if people are concerned about the level of finance being raised by this legislation, I am more than happy 
for those people to be given briefings on the implications of any attempts to reduce or vary those figures.  They 
should speak to the board chairman, who is apolitical as far as I know, and make sure they get it right when they 
make the variations.   

Mr KOBELKE:  I thank the minister for his interjection.  We need to find the balance.  I am not saying that I 
know the answer.  There is obviously a problem with the added cost, but the regulatory procedures must be 
adequately funded so that they can run efficiently and effectively.  We can talk through that in a rational way, 
and I will return to that point later.  

Mr Shave:  At present the funding is not adequate, which is why I recently had Cabinet approve top-up funding 
of $200 000 to allow the board to continue operating effectively, although perhaps not as effectively as the board 
would like.  

Mr KOBELKE:  I do not expect an immediate response, but I want to place the questions on the record.  It may 
be that the detail I am seeking cannot be found at this stage.  The second area in which additional funding will be 
generated is the $30 levy to be placed on every building licence issued by a local government authority.  I do not 
know how many licences are currently issued, although I suspect it may be between 10 000 and 12 000.  This is 
not the same as the number of housing starts, since one building licence can cover several units; a wild guess 
would be 10 000, which would raise $300 000.  The minister may at some stage be able to provide more exact 
figures.  

The third area in which additional funding will be derived is through the discretionary power for an order to be 
made for a building trade contractor to pay part or all of the hearing costs if he is found to be at fault.  It is not 
known how many hearings or determinations there will be, but this is obviously an additional source of revenue 
and the estimate of funds to be raised in this area should be put on the record.  The fourth area is the ability of 
the board to impose a fine instead of or additional to the cancellation or suspension of a builder’s registration.  
This is another source of revenue that may be difficult at this stage to estimate.  Finally, the board can issue 
infringement notices for minor offences against the Builders Registration Act 1939.  Again it is not known how 
many of those may be issued. 

There is concern that these extra costs will affect home affordability, which has declined in recent times.  Home 
affordability is based on the cost of construction, which has been increased by the goods and services tax, and 
the interest rate, which is on the rise.  These factors make it difficult for people to raise a mortgage to enter into a 
contract for the construction of a home.  

The detail of the Australian Bureau of Statistics average weekly earning figures shows that for an increasing 
percentage of the Western Australian population there has been a marked decline in wages.  Full-time wages for 
males have continued to be in advance of the national average in Western Australia.  Wages for women in full-
time employment have remained below the national average and declined somewhat from what they were eight 
to 10 years ago.  There has been no growth in full-time jobs in Western Australia since the end of the last year; 
the growth has occurred in part-time jobs.  Wages for people in part-time and casual employment have markedly 
declined.  Home affordability is more difficult because of the loss of income for certain sectors of our 
community.  

Problems have arisen through the introduction of the new tax system, particularly the goods and services tax.  
Many builders faced up to the issue of the introduction of the goods and services tax by putting in place 
arrangements to look after their customers.  At about the end of last year, a flurry of building companies 
advertised that if people signed up with them, they would not be hit by the GST.  They guaranteed that they 
would have the house completed by 30 June 2000, and that if the work carried just over that date, they would 
meet the additional GST costs which would be incurred by building work which started from 1 July this year.  
There was much advertising at the time and a great deal of competition between the various building companies 
about the packages they offered and the protection they guaranteed against the GST increasing those costs.  It 
now appears that some of those companies, particularly one or two of the large companies, did not do the right 
thing by their customers.   
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A single mother with three children from my electorate, whom I will not name, has seen me because she has 
been caught up with a contractual matter which must be addressed by these measures - although there may be 
another avenue to get justice through the Australian Competition and Consumer Commission.  This woman, with 
her three children, was aware of her limited finances.  I spoke to a friend and a relative who was with her at the 
times she spoke to sales consultants from Commodore Homes.  Her brother told me that he went with his sister 
because he was aware that she had to be careful about variations in the contract because if she entered into the 
contract and did not tally up all of the variations, she would not be able to pay the full price of the home.  She 
had the money to go into a reasonable home but her finances were tight and she needed to be certain she was not 
caught with any extra costs, whether it be through site work, variations to the GST or whatever.  They were 
particular about getting an exact price on the contract that they signed with Commodore Homes.  They signed 
that contract in November last year, yet they have still not moved into that home - it is still not completed to 
lock-up stage yet.   

There were some delays in getting the final plans decided and approved.  In February this year, the contract was 
ready to go.  Whether because of matters to do with the contract - I do not think it was - or delays in other 
building matters, it seems that Commodore Homes has delayed the start of the home.  The contract states that 
when all of those matters are in place, the effective start date must be within 20 days of completion of the 
necessary approvals and following that 20 days, the company has 120 days to complete the home.  If that is the 
case, the building should have been finished by 30 June.  It is far short of being finished and this constituent has 
a bill from Commodore Homes for approximately $5 000.  There is no way that this young family can find 
$5 000.  It is taking on one of the biggest building companies in Western Australia.  It cannot afford lawyers to 
represent it.  It is involved in a situation that amounts to extortion.  It was given clear, verbal assurances that it 
would not have to pay anything extra through the GST.  

Under item 21 of the contract particulars that I have sighted, a hand-written note says that “cost of house 
includes an allowance of” - there is a dollar sign for the GST, but no amount was filled in.  The woman did not 
check the fine detail on whether an amount of money should have been specified because she was assured over 
and over again.  Independent witnesses were present when the woman was assured that she would not be caught 
by any GST by any overrun of the completion date.  How does a family with limited financial resources take on 
a major building company?  How will this family get its home completed, which is overdue, and move into it as 
it had hoped?  How will this family get around this extra impost by the building company trying to extort - I say 
"extort" - $5 000 from it for the completion of the home?  That is improper.   

The Opposition looks to legislation of this form to provide protection for people.  The form of the contract must 
be as simple as possible so that ordinary consumers who cannot afford to pay a lawyer to double check things 
understand what the contract means when they read it.  Everyone knows that I am not a lawyer, but I find it 
dubious how the companies play with the starting dates.  A range of subclauses applies to cases in which 
performance or approval is required before the clock starts ticking on the start date.  My constituent has a very 
good case and could claim compensation for the delay in completion by the builder because there is a penalty 
clause in the contract.  Whether the penalty clause could be activated is a difficult issue.  It is difficult because of 
the nature of the contract and, more importantly, because a consumer such as the lady I am seeking to assist does 
not have the resources to take the company to court to enforce her rights.   

This legislation needs to be improved.  In cases such as this, the appropriate avenue for action to be taken may be 
through the ACCC and its ability to take action against companies because of the special interest it has in the 
introduction of the GST.  Leaving that aside, there should be protection in the statutes and the amending Bills 
with which we are dealing.  I quote from the minister's speech in which he set out what I thought were the 
principles he was supposed to build on in the legislation through this amendment.  The minister stated -  

The jurisdiction of the Building Disputes Tribunal will also be extended so that it can deal with a 
situation where either the home owner or the builder has engaged in misleading or deceptive conduct in 
the formation and execution of a building contract or in negotiations to vary the contract after 
execution.   

It seems to me that if those words have any effect in the amending legislation, we should be able to protect 
people who I believe have been deceived by the extra charges that are supposedly attributed to the GST.  I say 
“supposedly attributed to the GST” because the account sent to my constituent was not itemised.  It did not 
inform her that because construction was up to this stage, it would cost so much for plumbing, electrical, lockup 
and glazing etc.  There has been no itemised account of the parts of construction which have gone beyond date 
and for which the GST is incurred and which the company is seeking to pass on.  I am concerned that a major 
building company is using this as a rort to extract extra money from people.  
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There is also the issue of whether advertising, when people signed building contracts at the end of last year or the 
early part of this year, was misleading.  The difficulty the Opposition has is that the Court Government has been 
a strong supporter of the goods and services tax.  Therefore, one is fearful that in order to maintain that support, 
the Government is not willing to take on some of the difficult regulatory issues involving the GST and the way it 
is impacting on people.  The Court Government sold people the GST; it went out and campaigned with its 
federal Liberal colleagues and said that no-one would be worse off with the GST and that people would be 
protected.  We are now seeing case after case of people who are far worse off under the GST.  One is fearful that 
the Court Government is not willing to stand up and take the decisive action that is needed to protect people.   

This House will deal with another Bill this week, which covers the $7 000 grant to first home owners.  This grant 
is meant to be a form of compensation for people who are building new homes and must deal with additional 
costs.  I will not go into the debate that relates to that Bill.  However, we all know that the average home has 
increased in price by more than $7 000 due to the GST.  The compensation is not adequate.  The $7 000 grant 
might just cover the additional GST costs for houses like the one I am speaking about - my constituent’s home - 
that are towards the bottom end of the market.  However, for people who move into average or middle-class 
homes, for people who move into a second or third home, we know that the $7 000 compensation is inadequate.  
It does not meet the additional cost of the GST.  People were told something by building companies, which was 
false.  The Court Government told people something about the GST and now that is turning out to be false.  
People can form an opinion - which the Government may be willing to prove wrong - that where these 
companies are exploiting people they are just following the track record of the Court Government.  The Court 
Government’s record has been to say one thing about the GST, to support its political mates in Canberra, but it is 
not interested in trying to fix issues that have arisen through the GST.   

As previous speakers have indicated, there are a number of issues within this amending Bill about which the 
Opposition believes the Government can do better.  The Government has been put on notice that when this Bill 
gets to the other place the Opposition wants those matters treated carefully, with a view to reaching a 
compromise, because this Bill needs improvement.  However, the Bill is rather late in coming to the House, 
which means that it is difficult to deal with those amendments in the short time available.  The Opposition is 
trying to be accommodating, so that the Bill can get through.  However, it would like to see a number of 
improvements to the Bill because it takes up only some of the things that must be done.  I am not suggesting that 
the Opposition should try to drag in the other things that are important.  However, where there is scope within 
this Bill to fix those issues, the Opposition will look to working cooperatively with the Government to allow this 
legislation through so that it can provide the additional protection that consumers of Western Australia require, 
and which is long overdue.  

MR McGOWAN (Rockingham) [5.53 pm]:  I reiterate what the member for Nollamara has said.  The 
Opposition will support this Bill but it would like to see it improved to meet the criteria that have been laid out.  
I would also like to localise this Bill.  An issue in my electorate of Rockingham is the impact of the goods and 
services tax on people who signed up for the construction of houses prior to the imposition of the GST on 1 July 
this year.  My office has received a number of calls from people who are concerned about this matter because 
they thought their homes would be completed prior to the imposition of the GST.  Those people budgeted for the 
construction of their homes on that basis.  My area has experienced a large growth in housing numbers, with 
many people going into new homes.  Many people thought, when they entered into contracts to build their 
homes, that their house would be completed prior to 1 July this year.  A lot of them were wrong.  There was a 
housing boom in the lead-up to the introduction of the GST.  Many of the brickies and other people who work in 
the construction industry were in demand and it was difficult to get homes finished.   

One case involves Mr Steve Gilmore and Ms Sheralee McCallum who come from Cooloongup in my electorate 
of Rockingham.  They signed a contract for the construction of their new house on 18 May 1999 - a year and one 
month prior to the introduction of the GST.  They budgeted for the construction of their house on the basis that it 
would be finished before the GST came into effect.  Because their house is still not completed they will have to 
pay the GST on its construction.  If they had signed up for the construction of this home after 1 July 2000, they 
would be eligible for the Government’s $7 000 first home owner scheme.  However, they believed that their 
house would be finished before the imposition of the GST and that they would therefore avoid GST costs on the 
construction.  They signed up 13 months before the GST came into effect.  They are now in the terrible position 
of being in no-man’s-land.  They are not eligible for the $7 000 grant because they signed the contract before the 
GST came into effect.  However, their house was not completed prior to the GST coming into effect, so they 
must pay the GST on the cost of construction and on the goods that were used in the construction of the home.  
This has added enormously to the cost of their house and it has greatly affected them.  My office has been 
dealing with these people since 7 July 2000.  I understand that the $7 000 grant is processed through the State 
Treasury.  I wrote to the Premier on 7 July 2000, setting out the circumstances relating to Mr Gilmore and Ms 
McCallum, and asking that the Government provide a leeway period for these people.  I asked that the 
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Government either extend the $7 000 grant to first home owners whose premises were not completed by 1 July 
2000, or give them an exemption from or zero rating for the GST.  That was contained in my letter of 7 July.  
Since then I have written to the Premier twice and my office has contacted the Premier, as the Treasurer, and the 
Ministry of the Premier and Cabinet a dozen times.   

Normally if I write to a minister I do not engage in such a level of follow-up or harassment.  However, in this 
case the financial situation of these people is desperate.  I was hoping that the Premier might see fit to answer 
their queries so that they know where they stand.  I would appreciate the Ministry of the Premier and Cabinet 
following up this matter.  The ministry has had July, August, September and until the end of October to follow 
up this matter.  I have sent three letters and I have telephoned on a dozen separate occasions.  I am advised that 
the letter is sitting on the Premier’s desk.  I ask that the Government examine the situation.  This couple is just 
one of thousands who have been affected in this onerous way by the imposition of the GST.  It was not their 
fault.  They do not have a lot of money.  They are first home builders.  It would be great if the Government could 
provide them with some sort of extenuating circumstances assistance because I think that they deserve it.  I hope 
that the Government follows up this request concerning Mr Gilmore and Ms McCallum and that it gets back to 
me with an answer so that I can pass that on to those people.  

Sitting suspended from 6.01  to 7.00 pm   
MR MARLBOROUGH (Peel) [7.00 pm]:  Most members would be aware that changes to the Building 
Legislation Amendment Bill which will assist home makers and home owners to get their proper and just 
desserts when they are in a dispute situation will be most welcome.  As indicated in the reports before the House, 
there has been a major escalation in recent years in the number of complaints lodged with the Builders 
Registration Board of Western Australia and the Building Disputes Committee.  When faced with probably the 
largest investment we will make in our lives we have all experienced difficulties with builders of varying 
reputations.  I never cease to be amazed by the same builders - some by other names - who continually seem to 
be the cause of the bulk of the problems.  In the main, the home building community in Western Australia can be 
measured positively against any other building industry in Australia and in the western world.  The vast majority 
of builders in this State go out of their way to make sure that the homes they build are of a high quality, that 
people get value for money and, most importantly, that the client is paramount in the builder’s day-to-day 
operations.  In other words, the needs of the consumer - the client - come first.  Unfortunately, even with the best 
intent, we sometimes have failures. 

One of the most distressing aspects of the home building system in Western Australia is the repetitious activities 
associated with these failures.  Certain builders seem to cause most of the problems associated with home 
ownership.  The consistent problems that tend to occur usually take a long time to fix. 

It is not unusual to see a constituent who has tried going through the present system - the Builders Registration 
Board - on numerous occasions and has not necessarily given up at the first hurdle.  By the time these 
constituents come into my electorate office they have sometimes been tied up in the system for up to two years.  
I am sure, like many of my colleagues, that some have been in the dispute resolution system a lot longer.  The 
minister’s own figures reflect that that is the case.  In one instance in my electorate some people have been in 
dispute with a builder for over seven years and the parties have not reached agreement. 

Where these long disputes occur we find that the Builders Registration Board has made a decision and has said 
to a builder, “You need to rectify the problem in this way.”  The builder simply ignores that decision.  The 
builder will go to great lengths to get another engineer’s report to try to convince the parties that there is no need 
to take any notice of what the Builders Registration Board has said about how the problem ought to be fixed.  In 
fact, rarely does the board say how a problem should be fixed.  We then have a Mexican stand-off with the 
builder trying to minimise the cost of fixing the problem and the Builders Registration Board stymied in its 
attempt to get the builder to react to the order it has given, with the home owner caught in the middle. 

A classic example of this has occurred in my electorate over the past 12 months or so.  A couple who were well 
into their forties and had two children living at home were building their second and desired home.  They were 
looking to life after their kids were off their hands.  They came into my office having been in dispute about the 
quality of their home for well over two years.  I went and had a look at their problem.  It was a common problem 
involving cracking plaster and internal walls.  They had an order from the Builders Registration Board that the 
damage had to be fixed and that it was the builder’s role to do that.  I think the order had been outstanding for 
well over 12 months.  The inside of the home was like a cheese factory.  Eight millimetre holes had been drilled 
in the wall every 150 millimetres or so, either following cracks or following some structural deficiency that had 
occurred.  I asked the couple if they had agreed to this and they said, “We had an order from the Builders 
Registration Board but the builder insisted that it could be fixed in this way; that there was no need to either 
knock down the internal wall and/or take the plaster off and start again.” 
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These people were living with walls that had 8 millimetre holes drilled every 150 millimetres.  In some 
instances, the holes went straight through the wall and we could see between rooms.  They had been living that 
way for more than 12 months.  When I took up the matter with the Builders Registration Board, it revealed that it 
had run out of ways of enforcing the order.  It did not believe it had any recourse other than to continue to advise 
the building company of its responsibility. 

They may seem to be extreme cases, but the proposed changes to the legislation make it obvious that they are not 
as rare as some members may think.  Far too many families in Western Australia are dealing with builders who 
are finding cheaper and nastier ways of getting out of their responsibilities.  These builders do not represent a 
large proportion of the industry, but they seem to have no recognition of the stress and trauma their actions cause 
to families.  Anyone who has become involved in such a situation will know those actions cause a lot of stress.  
People lose confidence in themselves and in a system that they thought was in place to protect them.  They lose 
confidence in their abilities and in their partner’s abilities to make the right decision.  All sorts of arguments 
arise about who talked them into contracting with that particular builder.  People blame each other and turn 
inward, rather than focus on the real problem of the intransigent builder who refuses to follow the fair and 
equitable standards that must apply to all businesses.  Such builders ignore the fact that building a home is the 
biggest financial commitment most families will make. 

Part of the problem with the system is a lack of funding.  There are nowhere near enough inspectors or 
appropriately qualified officers.  I am concerned about the independence of some of the so-called inspectors.  I 
do not want go any further than that, but members on both sides of the political fence who have had dealings 
with families in such situations and who have talked to some of these inspectors and listened to the methods by 
which they reach their conclusions will understand what I mean.  There seems to be a willingness to go to on-site 
meetings at the builder’s convenience and to go out of their way to agree with what the builder seems to believe 
is the appropriate way to fix the problem.  In most instances, far less attention is paid to the needs of the home 
builder.  I hope this Bill will address those outstanding problems.  The legislation has been needed for a long 
time and I am glad that the minister has seen fit, at this late stage, to bring it before the House.  Extra funding is 
certainly required, and the Bill will introduce a $30 levy to be paid by all persons issued with a building licence.  
That seems to be heading in the right direction, although I am not sure how much it is expected to raise. 

Mr Shave:  I have the figures and will elaborate on them later. 

Mr MARLBOROUGH:  Although it is a step in the right direction, my initial reaction is that $30 is a small 
amount compared with the $65 000 or $100 000 home the licence holder is likely to build, and compared with 
the charges this Government has imposed in other areas, such as fishing licences, craypot licences and car 
registrations.  In those areas, user pays is the measure by which those charges are determined.  I am not sure how 
a $30 fee will apply to the user-pays theory.  It may need to be increased at a later stage.  However, one of the 
problems with the present system is that there simply has not been enough funding. 

Mr Shave:  Yes. 

Mr MARLBOROUGH:  The system has not worked because it is often forgotten during budget considerations.  
It is at the bottom of the pack.  It has always been one of the structures that receives some support from industry 
and, therefore, lacks importance.  The minister’s interjection indicates that he agrees the funding issue must be 
rectified.  We should no longer argue about a body that is not appropriately funded.  The Government ought to 
put in place both the legislation and the financial resources to make the system work.  I am not sure whether the 
legislation goes far enough; however, lack of funding should no longer be an excuse for the failure of the system 
to work properly.  It is not appropriate for families to continue to wait for these matters to be rectified two, three, 
four or even seven years after the event, while a building company can be de-registered at the beginning of the 
week and pop up under another name on Friday.  It is obvious it is the same company; it has the same address 
and board of directors.  Unfortunately, it also usually continues to operate in the same way.  No mechanism 
seems to be in place stop that.  None was introduced during the Labor Party’s term of government - until 1992 - 
and none has been introduced since then.  Those people need to be removed from the industry.  They are not 
good for Western Australia, the home building industry or consumers, and the Government should do whatever 
it can to legislate against their involvement in the industry. 

The introduction of this Bill should send a clear message that shonky builders are not required in Western 
Australia.  Although I do not know intimately the details of the Bill, it ought to include the ability to severely 
penalise those shonky builders.  That would reduce the number of genuine complaints the Government receives 
from people who simply want the roof over their heads to belong to the home of which they have always dreamt, 
without the trauma associated with coming up against a shonky builder.  Legislation in other areas prevents 
people offering services or operating under a new name if they do not perform.  The building industry needs to 
be tidied up very quickly.  Unfortunately, builders can put on a new suit, change the colour of their hair and their 
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hairstyle and continue their shonky practices.  That is the cause of the bulk of the long-term problems.  Some 
builders make genuine mistakes, but they are proud of their reputation and realise that the best way to sell a 
commodity is to keep people on side.  They know that the best way to do that is to offer people a genuine article 
at a genuine price.  In the sales game, that is what makes the world go round.   

The best an owner can do for his building company is to ensure that people spread the word that he is a good 
builder.  Usually when good builders make a mistake, they want to rectify it.  Mistakes will be made, but good 
builders do not cause clients to go to the Builders Registration Board; they usually try to resolve problems at a 
client-builder meeting.  

Last week I had the good fortune to have lunch with Tony Fini, the “father” of the Fini Group of Companies.  I 
have always been proud to say that my mother still lives in one of the first 12 houses Tony Fini built in Hamilton 
Hill in 1963 when we arrived from England as a young migrant family.  Tony Fini is successful today because he 
always puts the client’s need first. 

Mr Board:  He is a good community man. 

Mr MARLBOROUGH:  He is a tremendous community man, whom I have known since 1963, and his attitude 
has not changed over the years.  It is worth spending time in these debates mentioning people such as Tony Fini.  
His company was a leader in the cottage industry builder in Western Australia.  However, in more recent times it 
has entered into the retirement village industry.  These days it is predominantly involved in building inner-city 
housing in Perth and Fremantle.  Although I do not hear a bad word about Fini, that does not mean I am not 
aware of people who have had a problem with his company.  However, those people usually end up dealing with 
Tony Fini or his son Adrian with the aim of solving the problem.  The businesses of people who have a 
reputation like that and who win people’s trust can only grow. 

Mr Shave:  Are you trying to be nice to Tony Fini to get your mother’s unit upgraded? 

Mr MARLBOROUGH:  My mother’s place does not need to be upgraded.  She does not live in a unit; she lives 
in a house.   

Mr Shave:  I thought you said Tony Fini - 

Mr MARLBOROUGH:  She has always lived in one of the first houses he built. 

Mr Shave:  Perhaps he should come back and upgrade it. 

Mr MARLBOROUGH:  Joe Passione, a friend of mine, owns Ventura Homes, which I think is about the fourth 
largest cottage industry builder in the State.  He also undertakes some industrial development and he has an 
outstanding reputation.  He recently won an award for the work he did as part of the recent extensions at the 
Canning Vale Prison complex now known as, I think, Acacia. 

Mr Board:  Acacia is up north. 

Mr Shave:  Is it Canning Waters? 

Mr MARLBOROUGH:  Casuarina Prison is in my electorate.  

Mr Tubby:  It is Hakea. 

Mr MARLBOROUGH:  Thank you, member for Roleystone.  Canning Vale Prison is now called Hakea Prison.  
When the minister reads the Builders Disputes Tribunal annual report, he will find that the names of builders 
such as the Fini Group and Ventura Homes will not regularly appear.  Those home builders know that the most 
important thing when building a home is to ensure that the client’s needs are met.  As smart businessmen, they 
know that is the way to operate ethically in business and the way to ensure that their businesses grow.  

To the degree that this Bill will create a tribunal that has the power to enforce its decisions against crooked 
builders, particularly builders who continue to go outside the intent of the Act and who refuse to comply with the 
standards that home builders want in Western Australia, the Opposition supports it.  To the degree that the 
Government will provide more funding to the tribunal, the Opposition supports it also.  However, we say to the 
minister that in 2000 there should no longer be any excuse for lack of funding for that body.  If we allow the 
Building Disputes Tribunal to run short of money, we will be playing a role in allowing crooked builders to 
operate for longer periods.  If we limit finances to the tribunal, it will not have sufficient resources to cut those 
builders off at the pass as soon as possible.   

The Minister for Fair Trading has been through a baptism of fire in the past few months.  However, before he 
entered Parliament I knew him as a businessman for many years.  From my observation of his operations in 
Fremantle, he always did the right thing by his clients.  The minister will agree that we do not want crooked 
builders who do the wrong thing by people in the building industry, hotel industry or any other industry.  The 
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State’s economy cannot grow based on the activities of shonky builders and shonky business people.  We must 
get rid of them.  

I am sure this legislation is an indication that people have had enough; we must ensure that in the new 
millennium we have a new approach to protecting Western Australian home buyers.  That protection must be 
significant and fair to all parties and at the end of the day deliver a quick and just resolution of the problems 
before us. 

MR SHAVE (Alfred Cove - Minister for Fair Trading) [7.28 pm]:  Members opposite raised a number of issues.  
In most circumstances they agreed with the provisions that will give the board more power to deal with breaches 
and with people who do not behave in a proper manner.  I appreciate the comments made by the member for 
Peel regarding my view on this issue.  I recently noted that the new chairman of the Real Estate and Business 
Agents Supervisory Board has taken a hard line with people who have not done the right thing by the 
community.  Strangely enough, I have had representations from a number of members of Parliament on behalf of 
their constituents who have had their real estate licences suspended.  

The Government’s attitude is that if people in the industry are not behaving in a proper manner, appropriate 
action should be taken.  That is particularly the case in the real estate industry, in which 95 per cent of people are 
decent and 5 per cent create most of the problems.  That is usually the case in most fields.  As indicated by the 
member for Peel, there are good and bad builders and one must get onto the people who deliberately set out to do 
the wrong thing. 

The other issues raised related to strengthening the Act and giving the Builders Registration Board, its chairman 
and the Building Disputes Tribunal more power relating to finance.  I will lead opposition members through the 
process that took place with the financing aspect.  The board approached me and said it could not operate and 
needed extra funding.  It gave me a required budget.  I got hold of Mr McLeod and said I wanted him to 
undertake a review.  I told him to go through the board’s figures and see whether they were valid.  If the 
Government were to implement these changes with costs to be met by the consumer, they must be more than 
padding to the claim, as bureaucrats sometimes do.  That is not a reflection on that group of people because it 
would have been wrong if I had accepted the figures without checking them.  Mr McLeod was appointed to look 
at various ways to address the board’s financial difficulties. 

These issues could have been addressed in a number of ways, including application of registration fees.  A 
number of other proposals were made.  As an opposition member said earlier this evening, if one charged a flat 
fee increase from, say, $400 to $1 000 annually, where would be the equity if in a year someone like 
Mr Buckeridge were building 40 per cent of housing in the State and Jack Smith were building five or 10 
houses?  No equity applies with a flat fee system of registration.  Therefore, the proposal was that a fee be struck 
on every application.  For each of the 1 000 houses Mr Buckeridge builds, the fee will be charged and collected 
at the local government level.  That proposal caused a bit of a problem for local government.  However, all 
applications are handled through local governments, including a fee collection, and it was the logical point at 
which to collect this licence fee. 

Mr Kobelke:  What is the situation with units?  Will one building licence apply for several units with one fee?  

Mr SHAVE:  I assume that will be the case if they are strata titled.  I will get clarification for the member. 

We went through the sums and considered what the board wanted.  We checked the board’s costings, and Mr 
McLeod recommended how to raise the money. 

The current registration fee system is projected to collect $1.7m.  Mr McLeod recommended a complaint 
lodgment fee of $50, which would raise only $37 500.  He also proposed that an owner-builder fee apply.  I 
remember the board chairman telling me that much of the work with complaints relates to owner-builders, who 
do not contribute to the running of the board.  Registered builders contribute, and it was felt that an owner-
builder fee would deliver some equity.  That fee was to be $100 or $150.  A lot of discussion took place with 
many parties, including consumers, and the general view expressed was that owner-builders, in the main, are 
battlers and have additional problems with tradesmen, but that is their right as they do not pay a margin to a 
builder.  The owner-builder fee was to be left in the legislation, but the Government decided it would not 
legislate that fee.  If a future Government wanted to apply a fee, so be it.  I could live with the Opposition’s 
moving in the other place to delete that reference in the Act because it is concerned about a future fee.  That was 
an issue you raised with me, Mr Speaker. 

Mr McLeod said that a certain amount of money was needed.  It was said that owner-builders pay nothing, which 
reduced the board’s income by $150 000.  The licensing fee was projected to raise about $500 000.  I recall that 
Mr McLeod was working on a $25 fee.  The $150 000 was dropped and we made a decision to increase the $25 
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fee to $30, and to get rid of the owner-builder fee.  However, the complaints lodgement figure was to be 
increased from $50 to $100.  At one stage the figure mentioned was $200 because the board stated it needed a 
certain income, and Mr McLeod made another suggestion.  Although the board may not be overly happy with 
the ultimate fee, if it can demonstrate that it cannot operate under the $30 fee, the minister of the day, be it a 
Labor or a coalition minister, can apply by regulation for an increase of $5 to cover that shortfall.  Everything 
was done on that basis. 

Mr McLeod outlined that $2.4m would be generated in income.  The board’s expenditure was reduced by a 
Mann Judd report that Mr McLeod commissioned to go through the figures.  The figure reached through this 
process was $2.03m, which left a surplus of $342 000.  The Builders Registration Board has a loan which 
requires repayment, and the board wants to clear that loan over time.  I do not have a problem with that intent.  A 
payment of $200 000 was required for this purpose, and $100 000 was needed for capital expenditure.  This 
would have left $42 000 in the budget.  I have balanced the removal of the owner-builder fee with a slight 
increase in the licence fee from $25 to $30.  The Government has tried to produce a figure that covers the 
board’s requirements, even though it sought a little more money.  As I pointed out to my staff, I was not 
convinced that we need to go to the figure the board sought.  We determined to go slightly below that figure.  If 
the board cannot immediately reduce its loan by $200 000, as it wants to do, and it is reduced by $150 000 or 
$125 000, that is reasonable.  I did not accept the figure sought. 

Notwithstanding that process, the board will be able to operate.  It approached me four or five months ago and 
said that it could not operate.  I went to Cabinet and obtained a $200 000 special grant so the board could 
increase its level of inquiry, and I understand that this funding has assisted the board to a degree. 

Opposition members baulked at the $100 complaints fee.  The board chairman told me that a few frivolous 
complaints are made.  I have not been able to quantify them.  Concern was raised that disadvantaged people may 
not be able to pay the $100.  I have approved the regulation to provide for financially disadvantaged people to 
pay a reduced fee of $30.  It would be similar to the Small Claims Tribunal and the Retirement Villages Disputes 
Tribunal and would include people who hold health care cards, pensioner health care cards and others.  
Essentially, it is aimed at people who are on very restricted incomes.  The people who have produced these 
figures and recommendations will sit down with members in the other House, and if someone can come up with 
a better formula, I am prepared to look at it.  The only warning I sound relates to the member for Peel’s concern; 
that is, when people have a problem, they want it dealt with and do not want to wait a year or 18 months to have 
the matter resolved.  The process must be properly funded and that is essentially what we have proposed to do 
with this legislation.   

I thank members for their contributions. 

Mr Kobelke:  I know you have given an explanation about the general approach to funding and I accept that.  I 
asked quite specific questions, and I appreciate that the figures may not have been done and it may be very 
difficult to estimate at this stage.  

Mr SHAVE:  The member for Nollamara wanted the break-up of what would be raised.  

Mr Kobelke:  To the extent that it is possible for the new provisions, which increase revenue through both the 
application fee and the fee for issuing the building licence, and then the fines and infringement notices.   

Mr SHAVE:  Mr McLeod based the building licence levy on a fee of $25, which would net $20.  That would 
produce $518 000.  I increased that from $25 to $30, so the estimated figure is $618 000.  The income from the 
registration fees is $1.66m.  He proposed $50 for the complaint lodgment fee.  I increased that to $100.  He had a 
figure of $37 500, so the estimated figure on the formula that we finally agreed to is $75 000.  The income from 
those figures is $1.66m for registration fees, $75 000 for complaint lodgment fees and $618 000 for the levy.  

Mr Kobelke:  Is it not possible at this stage to make any estimate for fines and infringement notices?   

Mr SHAVE:  No.  They have not given me that figure.  Quite obviously, when they do their return next year, and 
with the growth in population, the building activity will be expanded.  With the progress of time these people 
will probably come back and say that they would like a re-evaluation of that.  The cleanest way for any 
Government to handle it would be through the building licence levy.  I went from $25 to $27.50.  Then they 
convinced me that removing the owner-builder fee would leave them severely short.  I conceded and reluctantly 
went to $30.  I have tried to do it on an equitable and balanced basis.  We will go through all those figures with 
the member’s colleagues if they would like a briefing on the rationale behind the sums.   

Question put and passed. 

Bill read a second time. 
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Consideration in Detail 
Clauses 1 to 5 put and passed. 
Debate adjourned, on motion by Mr Shave (Minister for Fair Trading).   

[Continued next page.] 
 


